S. J. Braswell and W. H. Braswell v. Charles Madison Braswell by unknown
i--- ,.,·~ 
.F ,y: U~;'i 
4207 
In tbe 
Supren1e Conrt of Appeals of Virginia 
at Rich1nond 
S. J. BRASWELL AND W. H. BRASWELL 
v. 
CHARLES MADISON BRASWELL 
FROM TilE CTR.GUTT COURT OF THE COUNTY OF ISLE OF WIOIIT 
nnLrn 5 :12-BRIEI<'S. 
§5. N uMnRn. or, Corms. Tw<ml:y-fi.vc copies of ea.ch brief slia11 
ht1 filed with the clel'k pf the Qoart, and at. least three c:.tipies 
mtrifod Ol' delivon~d to oppo~in.g counsel on or before the day 
011 whkh the brief is filed. · 
§6. Srzm ANn 'fYPJ.:. Briefs shall be nine i11cbes in length and 
si.x. inches in widLL, so as to conforru in dimen s-io1rn to the 
printed record, and shall be printed in type not less in size1 as 
to heig11t and width, than t.he type in wl1ich tJie record is 
printed. The record ntUDber of the cnse and the. mtmes and 
addrcsse.s of c:onnsel submitting the brief shall be printed on 
the front cover. 
H. G. TilltNER., Clerk. 




Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4207 
, I 
VIRGINIA: 
In the Clerk's Office of the Supreme Court of Appeals held 
at the Supreme Court of Appeals Building in the City of Rich-
mond on Wednesday the 2nd day of September, 195~. 
S. J. BRASWELL AND W. H. BRAS"WELL, Appellants, 
against 
CHARLES MADISON BRASWELL, Appellee. 
From the Circuit Court of Isle of Wight County. 
2 Supreme Court of Appeals of Virginia 
RECORD 
• • • • • 
page 2 ~ 
• • • • 
BILL OF COMPLAINT. 
To the Honorable Floyd E. Kellam~ Judge of the Circuit 
Court of the County of Isle of Wight, State of Virginia: 
Your complainant, Charles Madison Braswell, humbly com-
plaining, showeth unto your honor as follows, to-wit: 
1. That James J. Braswell and Mary L. Braswell, his wife, 
by a certain deed bearing· date the 2nd day of May, 1903, and 
duly recorded in the Clerk's Office of this honorable court on 
the 4th day of May, 1903., in Deed Book 68, at page 266, con-
veyed to Nathaniel T. Braswell, upon the conditions herein-
after set out, all of that certain tract, piece or parcel of land 
situate, lying and being in the County of Isle of Wight, in the 
State of Virginia, containing by estimation, thirty-seven (37) 
acres, more or less, but is conveyed in gross and not by the 
acre, and described as follows: "Beginning at a white oak 
tree on ditch in a Westerly direction from the residence of 
the said James J. Braswell, and runs along a line of marked 
trees in a westerly direction to the land of John R. Edwards, 
thence along the line of the said John R. Edwards to the land 
of W. L. Bowman, thence along the line of the said Bowman 
to the land of R. E. Pierce, thence in an easterly direction 
along the line of said Pierce's land to a maple tree in branch, 
thence in a Northerly direction to a persimmon tree in field, 
thence in a straight line to a white oak tree at place of begin-
ning·;" and, .. . 
2. That it was provided in -said deed that the said Nathaniel 
T. Braswell should have and hold the above described real 
estate thereby conveyed ~'during his natural life and to his 
lawful heirs at his death, and if the said Nathaniel T. Bras-
well should die leaving no lawful h~ir fi:Pm his bQdy, then the 
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land herein conveyed shall revert back to the said James J. 
Braswell or to his lawful heirs''; All of which will be made 
to more fully appear from a copy of the aforesaid deed from 
James J. Braswell, et ux. to Nathaniel T. Braswell., hereto at-
tached, marked Exhibit" A", and is to be taken and 
page 3 ~ read as a part of this bill; and, 
3. That the said James J. Braswell, the grantor · 
in the deed aforesaid, departed this life several years ago, 
intestate, leaving surviving hin1 as his sole heirs at law three 
children, to-wit: Nathaniel T. Braswell, now deceased., and 
the said S. J. Braswell and ·w. H. Braswell, two of the re-
spondents to this bill of complaint; and, 
4. That the said Nathaniel T. Braswell departed this life, 
without ever having· issue of bis body, on the 6th day of Jan-
uary, 1952, and by his last will and testament dated the 9th 
day of August, 1951, and duly probated before the Clerk of 
this honorable court on the 11th day of January, 1952, and 
recorded in Will Book 36, at page 73, after providing for the 
payment of hi~ debts, certain pecuniary legacies, and dispos-
ing of his personalty remaining after the payment of his 
debts, devised all of his real estate wheresoever .situate in fee 
simple to your complainant subject to a certain tenancy in -
the said S. J. Braswell as to a tract of land not involved in 
these proceedings, all of which will be made to more fully . ).,:. 
appear from a copy of the said last will and testament of the 
said Nathaniel T. Braswell, attached l1ereto, marked Exhibit 
"B ", and is to be taken and read as a part of this bill; and, 
5. Your complainant believes., and so states it to be, that 
upon the death of the said Nathaniel T. Braswell without issue 
of his body that the real estate so conveyed to him as afore-
said reverted to the estate of the said James J. Braswell, the 
gr an tor in the deed afore said, and passed from the said James 
J. Braswell, deceased, in accordance with the statute of de-
scents and distributions, to his three children, namely, W. H. 
Braswell, S. J. Braswell and Nathaniel T. Braswell, deceased, 
in the proportions of one-third (1/3) each, and that your com-
plainant, as ~J1e sole devisee u~der the last will and testament 
of the said Nathaniel T. Bits:-swell, became the fee · simple 
owner ~f the undivide!1 on~-.~d (1/3) interest of the said 
Nathamel T. Braswell m saic\TeN estate; and, 
6. That your complainant, .. is further advised, and so states 
it to be, that the said S. J. Brasw·en and W. H. Braswell are 
attempting to take full possession of the afore said real estate 
in which your complainant owns a one-third (1/3) undivided 
interest, and have agreed to rent said real estate to the re-
spondent, H. J. Whitley, for the year 1952_, without first ob-
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taining the consent thereto of your comp1aina,nt; and, your 
complainant further states that for the past several years he 
has cultivated said real estate as the tenant of the ·said 
Nathaniel T. Braswell and had arranged with the 
page 4 ~ latter to cultivate said land for the year 1952., and 
even though the said Nathaniel T. Braswell had 
only a life estate in said real estate, in not having departed 
this life until in January, 1952, that your complainant's rental 
agreement for said year is valid and binding upon the present 
owners of said real estate, subject only to the apportionment 
of the rent for the year 1952 between the estate of the said 
Nathaniel T. Braswell and the remaindermen in accordance 
with the statutes in such cases made and provided; and, 
7. That to permit the said H. J. Whitley to have possession 
of said real estate and cultivate the same for the year 1952 
is not only in violation of the rights of your complainant as 
a joint owner of said. real estate :but also divests your com-
plainant of his rights as a tenant under the late Nathaniel T. 
Braswell; and, your complainant alleges that the said H. J. 
"Whitley is. a mere trespasser and should be enjoined from in 
anywise interfering with the rights of your '°omplainant in 
the premises, otherwise your complainant, having made all 
necessary arrangements to cultivate said real estate for the 
year 1952, will suffer irreparable injury for which he has 110 
adequate remedy at law: and, 
8. That your complainant is of the opinion., and so alleges, 
that said real estate is susceptible of partition in kind among 
the l?arties entitled to share therein, but if it is not so suscepti-
ble of partition in kind, and no party in interest will accept 
an allotment of the whole, or any part thereof, and pay there-
for to the other parties in interest such sums of money as 
their respective interests therein may entitle them to, that the 
interests of all parties will be promoted by a sale of all of the 
said real estate and a division of the proceeds: 
In tender consideration whereof, and forasmuch as your 
complainant is without remedy in the premises, save in a court 
of equity where mat~ers of thi's· kind are alone1 and properly 
cognizable, he prays that the ~'aii,d S. J. Braswell, W. H. Bras-
well and H.J. Whitley be ma,d~ parties respondent to this bill 
of complaint and required to· answer the same; that proper 
process issue; that the said H. J'. Whitley be 'enjoined from· 
in anywise exercising any rights as tenant for the year 1952 in 
said premises and that the tenancy of your complainant in said 
real estate for the year 1952 be confirmed; that said real estate 
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be partitioned in kind among the parties entitled to share 
therein., but if it is not so susceptible of partition 
page 5 }- in kind, and no party in interest will accept an allot-
ment of the whole, or any part thereof, and pay 
therefor to the other interested parties such sums of money 
as their interests therein may entitle them to, that said real 
estate be sold and the proceeds of the sale be divided among 
the parties entitled to share therein; that all proper inquiries 
be directed and all proper decrees be entered; and, grant unto 
your complainant such other, further and general relief as 
the nature of his case might require or to equity shall seem 
meet. 
And as in duty bound he will ever pray, etc. 
CHARLES MADISON BRASWELL 
By A. E. S. STEPHENS 
His Attorney. 
A. E. S. STEPHENS, p. q. 
Smithfield, Virginia. 
Filed in the Clerk's Office the 17 day of March, 1952. 
Teste: 
• • 
R. A. EDWARDS, Clerk 
R. E. HOLLAND., D. C . 
• • • 
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James J. Braswell et ux. 
To: 
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thousand nine hundred and three, between James J. Braswell 
and Mary L. his wife, of the first part, and Nathaniel T. Bras-
well of the second part. 
WITNESSETH: that in consideration of our. natural love 
and affection and the payment of the sum of one Dollar, we 
the said James J. Braswell and Mary L. his wife, hereunto 
moving, have given, granted and confirmed, and by these 
presents do give, grant and confirm., unto the said N athan\el 
T. Braswell during his natural life and to his lawful heirs at 
bis death, and if the said Nathaniel T. Braswell should die 
leaving no lawful heir from his body, then the land herein con-
veyed shall revert back to the said James J. Braswell or to 
his lawful heirs. The land herein conveyed being all that cer-
tain tract, piece or parcel of land situate, lying and being in 
the County of Isle of Wight, in the State of Virg·inia, contain-
ing by estimation thirty seven (37) acres, more or less, but 
is conveyed in gross and not by the acre, and described as fol-
lows: Beginning at a white oak tree on ditch in a Westerly 
direction from the residence of the said James J. Braswell., 
and runs along a line of marked trees in a westerly direction 
to the land of John R. Edwards, thence along the line of the 
said John R. Edwards to the land of W. L. Bowman, thence 
along the line of the said Bowman to the land of R. E. Pierce, 
thence in an easterly direction along the line of said Pierce's 
land to a maple tree in branch, thence in a Northerly direction 
to a persimmon tree in field, thence in a straight line to a 
white oak tree at place of beginning. · 
The said James J. Braswell and Mary L. his wife covenant 
that they have the right to convey the said land to the grantee; 
that they have done no act to encumber the said land; that the 
grantee shall have quiet possession of the said land, free from 
all encumbrances, and that they, the said parties of the first 
part will execute such further assurances of the said land as 
may be requisite. 
Witness the following signatures and seals: 
Witness: J. O. Branch 
JAME.S.,J. BRASSLE . (SEA~) 
i· .: her 
MARtY L. x BRASWELL (SEAL) 
'mark 
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County of Isle of Wight, to-wit: 
I., J. 0. Branch, a Justice of the Peace for the County afore-
said in the State of Virginia, do certify that James J. Bras-
well and Mary L~ Braswell, whose names are signed to the · 
writing hereto annexed, bearing date the 2nd day of May, 
1903, have acknowledged the same before me in my county 
aforesaid. 
Given under my hand this 2nd day of May, 1903. 
J. 0. BRANCH, ·J. P. 
page 8 ~ EXHIBIT ''B''. I.• I j 
In the Name of God, Amen. 
I, N. T. Braswell, of Isle of Wight County,, Virginia, being 
of sound and disposing mind do make this my last Will and 
Testament as follows: 
1. I desire thi;tt all of my just debts and funeral expenses ! 
be paid as soon as convenient after my decease. JI 
2. I give to Mae Bell Braswell Rhodes $500.00 in cash. 
3. I give to Elizabeth Ann Braswell Hobbs $500.00 in cash. 
4. I give to Wesley Braswell $500.00 in cash. 
5. I give to Sallie Carr ( now residing in my home) $500.00 
in cash. 
6. I give the remainder of my personal property of every 
kind and description after payment of the above amounts to(. 
Charles Madison Braswell of Isle of Wight County, Virginia. 
7. I give _all of my real estate wheresoever located in fe~ 
simple· to Charles Madison Braswell with the understanding 
that my brother S. J. Braswell shall be permitted to re~ain 
as a tenant on the farm now occupied by him and whi~):t w~s 
purchased .by · i;ne from R. ~~ Seward for and durihg his 
natural Iii e on the same basis ~t I am now re11ting this farm 
to·the said S. J. Braswell withlfflfi;e rent of the farm during the 
lifetime of S. J. Braswell to be llatd to Charles Madison Bras-
well and at the death of S. J,' Bra~ell the said farm is given 
to Charles Madison Braswell in fee. simple. · 
8. I appoint Charles Madison Braswell Executor of this 
my last Will and Testament and desire that he qualify as Ex-
ecutor without given surety on his bond. 
:L-.t:~.~-~ •.... ..;.,. __ .,., '.:._~: .. :..i..... .. ~-- ...... ..ii::::-......- ;At...-__-....111.._~------ -- ."l....-...-.~- ."t.~ • ..- ....... --~-
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9. I revoke all previ2us Wills heretofore made by me. 
Given under my hand this 9th day of August, 1951. 
his 
N. T. x BRASWELL 
mark 
Witness to Mark: S. T. Holland 
Witness to Mark: Richard Holland 
This instrument was on the day of the date hereof, signed 
and declared by the said testator N. T. Braswell to be his last 
Will and Testament in the presence of us who at his request 
have subscribed our names hereto as witnesses in his presence 
and in the presence of each other. 
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S.T.HOLLAND 
RICHARD J. HOLLAND 
F. E. K. 
• 
Defendants, S. J. Braswell, W. H. Braswell and H.J. Whit-
ley, say that complainant's bill is not sufficient in law, and they 
demur thereto, for this., to-wit: 
. (1) That the bill of complaint does not set forth any cause 
:bpon which Complainant may claim equitable relief; 
· (2) That the bill of complaint does not disclose any sub-
sisting interest in Complainant in the land in controversy as 
described in the bill of complaint, such as may form the basis 
for equitable relief; 
(3) \That the bill of complai~t shows upon its face that the 
complainant has no subsistin~' ~terest in the 1land described 
in the bill of co~plaint. {' .' · 
Wherefore defendants p~~y ~.dgment. 
THOS. L. WOODWARD 
:Of Co_unsel for Defendants . 
• • • • • 
S. J. and W. H. Braswell v. Charles Madison Braswell. . 9 
Virginia: 
In the Clerk's office of the County of Isle of Wight. 
Received and Filed March 21, 1952. 
R. A. EDWARDS, Clerk. 
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This cause, which has been duly matured, set for hearing 
and docketed, came on this day to be heard upon complain-
ant's bill, and exhibits, and the demurrer of S. J. Braswell 
and W. H. Braswell, and was argued by counsel. 
On consideration whereof~ it is adjudged, ordered and de-
creed, that defendants' demurrer be, and the same hereby is, 
overruled, with leave to said defendants to :file their answer 
to complainant's bill within 21 days from the entry of this 
decree. 
And S. J. Braswell and W. H. Braswell having indicated -
their intention to apply to the Supreme Court of Appeals of ·""''·;, 
Virginia for an appeal, it is ordered that the execution of this 
decree be suspended for a period of ninety days. 
And this cause is continued. 
Enter 4/13/53. 
F. E. K. 
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Defendants, S. J. Braswell ~.d W. H. Braswell hereby give 
notice of appeal to the Supre:r®1Pourt of App~als of Virginia 
from the judgm~~t rendered pt ih}lis cause overruling the de-
murrer of the defendants, a~,d as~ the following error: 
That the Trial Court. erred in overruling defendants' de-
murrer to complainant's bill and in ref erring the cause to a 





· I.:,.:·,,:,.,,:,:.·',.,, 1 
10 Supreme Court of Appeals of Virginia 
You are further requested to promptly make up the record 
in this cause in accordance with Part 5, paragraph 5, of the 
Rules of the Supreme Court of Appeals of Virginia. 
4/28/53. 
Respect£ ully, 
S. J. BRASWELL AND W. H. BRASWELL 
By THOS. L. WOODWARD 
Of Counsel. 
F. E. K . 
• • • • • 
Virginia: 
I • , 
/ 
In the Clerk's office of the Councy of Isle of Wight. 







R. A. EDWARDS, Clerk . 
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H. G. TURNER, C. C. 
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